LETTER OPI NI ON
99-L-63

July 26, 1999

H. Jean Del aney

Assi stant Barnes County State’'s Attorney
230 4th Street NW Room 301

Bar nes County Court house

Valley City, ND 58072-2947

Dear Ms. Del aney:

Thank you for your letter asking whether North Dakota Century Code
(N.D.C.C.) & 57-28-15 grants the county discretion to determne
whether it will sell land acquired by tax deed for cash, or for cash
and installnents, or whether the purchaser may make that deci sion.

The annual sale by the county of |and acquired by tax deed is held in
Novenber of each year. N D.C C § 57-28-13.

The annual sal e nust be conducted in foll ow ng manner:

1. Each parcel of land nust be sold at auction to the
hi ghest bidder for no less than the mninmum sale
price as fixed before the sale. The sale may be nmade
either for cash or one-fourth of the purchase price
in cash, and the bal ance in equal annual installnments
over a period of not nore than ten years. The
purchaser may pay any or all annual installnents with
i nt erest before the agreed due date of t he
instal | ments.

2. If the sale is for cash, the purchaser shall pronptly
pay the anmount bid to the county treasurer

3. If the purchase price is to be paid in installnents,
the purchaser shall pay the first installnent to the
county treasurer and be given a contract for deed
setting forth the terms of the sale. The contract
for deed must be executed by the purchaser, the
chairman of the board of county commi ssioners, and
the county auditor. The contract nmust be in a form
prescribed by the state tax conmm ssioner. The
contract must give the county the right to cancel the
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contract by resolution and due notice upon default by
t he purchaser

4. The original contract for deed nust be filed with the
county treasurer, who shall record wupon it all
paynments nade by the purchaser. The interest rate
for the contract nust be established by the board of
county conm ssioners at no nore than twel ve percent.

5. Upon conpletion of a cash sale or paynments under a
contract for deed, the county auditor shall execute
and deliver a deed conveying to the purchaser the
entire interest of the county in the property.

6. Upon the execution and delivery of the deed or
contract for deed, the property becones taxable to
t he purchaser

N.D.C.C. 8 57-28-15 (enphasis added). This statute is anmbiguous in
that it is not clear whether it is up to the county or the purchaser
to determ ne whether the real property will be sold for cash, or for
cash and install ments.

The legislative history of ND.C.C. 8§ 57-28-15 provides no insight on

this issue. There are no North Dakota court cases or attorney
general opinions addressing this issue. However, state |aw provides
that “[i]n enacting a statute, it is presunmed that . . . [the]
[plublic interest is favored over any private interest.” ND. CC 8§

1-02- 38. State v. Silseth, 399 Nw 2d 868, 872 (N.D. 1987). The
public interest would favor leaving it up to the county to determ ne
whether the real property will be sold for cash, or for cash and
instal | nents.

Therefore, it is ny opinion that the county, and not the purchaser,
may determ ne whether real property of the county acquired by tax
deed will be sold for cash, or for one-fourth of the purchase price
in cash and the bal ance in equal annual installnents.

Si ncerely,

Hei di Heit kanp
Attorney Cenera
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